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therefore anticipate the same degree of constitutional protection for
their freedom of movement as they enjoy within their homes. !
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INTRODUCTION

America’s freedom of locomotion is in danger. We have long
enjoyed the liberty to walk the streets and move about the country
free from arbitrary government intrusion. Freedom to travel,
whether locally or between states, without having to either account
for our presence or carry official papers, is one of the “cherished
liberties that distinguish this nation from so many others.”! Like
many other freedoms, the right of locomotion is misunderstood and
taken for granted. The Supreme Court has placed this right at risk
by undermining its central constitutional underpinnings through re-
strictive interpretation of the fourth amendment.

It is ironic that the decline of the right of locomotion has corre-
sponded with the ascent of another cherished value—the right to
privacy, which is protected by the fourth amendment and other con-
stitutional provisions. Perhaps because the right of locomotion is
taken for granted, courts rarely give it due consideration in fourth
amendment adjudication. Yet the fourth amendment was meant to,
does, and should protect us in our public as well as in our private
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lives. The growing emphasis on privacy values in the Constitution
may obscure the public travel values it should also protect.

Put simply, today’s Supreme Court slights the right of locomo-
tion. The substantial discretion given to police officers in their con-
frontations with citizens has severely restricted that right. Part I of
this Article briefly discusses the right of locomotion. Parts Il and IIT
trace the history of the Court’s attack on the right of locomotion and
then critique the Court’s reasoning. Adopting the perspective of
the citizen on the street, this Article examines the Court’s proffered
justifications for limiting the right of locomotion, and explores
whether these justifications are consistent with the Court’s own
promise to protect the citizenry from “arbitrary and oppressive’’?
police behavi
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Part IV highlights the Court’s overemphasis of privacy concerns
at the expense of the right of locomotion. It also questions the
continued viability of the Terry® balancing rule and advocates that
street encounters no longer be judged by the reasonable suspicion
test. Part IV then argues that this extremely deferential standard of
review for police actions is unjustified. The Article concludes by
asking whether the “war on drugs” has exacted too heavy a cost in
terms of constitutional freedom.
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I
THE RIGHT OF LocoMoTION

The idea of a right of locomotion is neither novel nor radical.
Americans have enjoyed the freedom to walk the streets and move
about the country free from unreasonable government intrusion for
many years.* Indeed, an apt description of the right of locomotion
was set forth almost sixty years ago by the Ninth Circuit when it
stated that:

Personal liberty, which is guarantied [sic] to every citizen under
our constitution and laws, consists of the right of locomotion—to
go where one pleases, and when, and to do that which may lead to
one’s business or pleasure, only so far restrained as the rights of
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others may make it necessary for the welfare of all other citizens.”

The right of locomotion is grounded in two fundamental commit-
ments contained in the fourth amendment’s prohibition against un-
reasonable seizures. First, the fourth amendment includes “the
right to be let alone” from government interference.® In the con-
text of police-citizen encounters on the street, this right can be en-
joyed only if the discretion of police officers is adequately checked,
thus preventing officers from having “dictatorial power over the
streets.””?

The second constitutional column that supports a right of loco-
motion is the fourth amendment’s protection of personal security.®
This commitment to personal security and the shared general vision
that all citizens are free to travel® seemingly combine to afford the
citizen on the street substantive, as well as procedural, protection
against unreasonable police interference.’® Individuals could




