
August 31, 2012 
 
Honorable James R. Taylor 
Fourth District Court Judge 
125 North 100 West  
Provo, UT 84601 
	  
	  
Subject:       Invitation to provide legal brief regarding the Court ORDER of  
  January 27, 2012, unfulfilled by Utah County Attorney Jeff  
  Buhman.  Case Number: 120400093 
 

Dear Judge Taylor, 

As citizens of Cedar Hills who filed accusations with the honorable Court on 
January 23, 2012, regarding reported abuses by two local government officials, 
we gratefully accept the Court’s invitation to provide a legal brief expressing our 
view of the intended scope of U.C.A. 77-6-1, et. Seq., particularly the phrase 
“shall investigate and may prosecute” found in subsection (2)(a), [of 77-6-4], and 
the authority of this Court to direct or mandate an investigation by a separate 
branch of the government.”   

I. “…The county attorney …shall investigate and may prosecute the 
accusation.” 

This quote is from section 4(2)(a) of Chapter 6 of Title 77 of the Utah Code 
Annotated, being part of the Utah Code of Criminal Procedure, Chapter 6 being 
entitled “Removal by Judicial Proceedings.”   

Prior Sections of this Chapter State, in part, as follows: 

Section 1 states that “all officers of any city… of this state not liable to 
impeachment shall be subject to removal as provided in this Chapter for high 
crimes and misdemeanors or malfeasance in office.”  Section 2 states that an 
action for such removal “shall be commenced by presenting a sworn, written 
accusation to the district court.”  Among those who may present or initiate the 
accusation is “any taxpayer…for the county in which the officer was elected or 
appointed.”  Section 3 of the statute states that the accusation shall state the 
grounds for removal in ordinary and concise language. 

The purpose of this statue is to allow both legal officers of the county, grand 
juries , and taxpayer citizens to commence removal proceedings as outlined in 
the statute.  The statute purposely simplifies the procedure required for 
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commencing an action by citizen taxpayers, but requires filing with the court so it 
can supervise and manage the process. 

This Court correctly furnished a copy of the accusation to the County Attorney 
pursuant to its January 27, 2012 Order.  The actual wording of that Order was 
not critical as it is an Order directed to the Clerk of the Court to forward a 
complete copy of the accusation to the County Attorney for further action as 
required by the statute.  As stated by the Court, the statute provides that “the 
court shall furnish a copy of the accusation to the county attorney…who shall 
investigate and may prosecute the accusation.”  The Court further correctly 
stated, “This requirement is not permissive and does not call upon the Court to 
further evaluate or weigh the substance of the accusation.” 

We likewise take the position that the directive to the county attorney “who shall 
investigate…the accusation” is also not permissive, but requires his honest 
investigation. 

The purpose of the statute is to provide a vehicle through which the average 
citizen taxpayer can make elected or appointed officials accountable for their 
actions and the public trust given them.  It does not require the taxpayer to come 
up with iron-clad criminal charges, but to show the possibility of “malfeasance in 
office”, which the Supreme Court defined as “an intentional act or 
omission…which amounts to a crime, or which involves a substantial breach of 
the trust imposed upon the official … and which is of such a character as to 
offend against the commonly accepted standards of honesty and morality.” 
(emphasis added) (State v. Guerts, 359 p. 2d 12, 14 (Utah 1961)).  The statute 
then wisely transfers the matter into the hands of the county attorney who is 
uniquely positioned to get at the city’s and officer’s records, associates, etc., to 
put meat on the bones of the accusations. 

Only after an honest, thorough and responsible investigation does the county 
attorney have some discretion as to whether to pursue actual prosecution. 

Even then, however, we would urge caution on the part of the prosecutor.  If 
there is a reasonable possibility that the Court may find an accused officer guilty 
of any high crimes, misdemeanors or malfeasance in office, prosecution should 
be pursued.  This allows the third party in the action, the court, to be the final 
arbiter of guilt or innocence, as contemplated by the statute.  Section 6 of the 
statute allows the defendant to challenge the legal sufficiency of the accusation if 
he does not believe it meets minimum requirements, allowing the Court, which is 
also uniquely equipped to do so, after hearing arguments for and against, to pass 
judgment. 
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II. Does this Court have the authority to direct or mandate an investigation by 
a separate branch of government?  

We contend that what the Court does have authority to do, is require a separate 
branch of government to follow the requirements of the law, which in this 
situation is to follow the mandate of the statute, clearly stating that the “county 
attorney…shall investigate…the accusation.” Under Articles V and VIII of the 
Utah Constitution, the state’s district courts are granted original jurisdiction in all 
matters, except as limited by the Constitution, and are granted power to issue all 
extraordinary writs.  The courts are granted the judicial power of the State, which, 
we contend, includes jurisdiction over the other branches of government, which 
would cause them to follow and abide by the rule of law. 

In conclusion, we respectfully urge this Court to interpret the scope and 
requirements of U.C.A. 77-6-4 (2)(a) and require the county attorney to fulfill its 
obligation to “investigate…the accusation”, including additional information, 
charges or accusations subsequently provided at the request of the county 
attorney. 

Respectfully submitted this 31st day of August, 2012. 
 
 
 
 
Ken Severn         Paul Sorensen    
4511 Landmark Cir    4078 W. Oak Road North 
Cedar Hills, UT 84062   Cedar Hills, UT 84062 
Home: 801-763-9013   Home: 801-701-0042 
      Cell:   949-433-1612 
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CERTIFICATE	  OF	  SERVICE	  
	  
I	  hereby	  certify	  that	  a	  copy	  of	  this	  document	  was	  provided	  to	  the	  Utah	  County	  
Attorney	  via	  US	  Postal	  Service	  regular	  mail,	  this	  date	  of	  August	  31,	  2012.	  
	  
	  
	  
	  
_____________________________________________	  
signed	  


